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PETITION OF GREGORY DAVID SMITH 
Motion 

Resumed from 21 February on the following motion moved by Hon John Fischer - 

That in the interests of the principles of honesty, fairness and legitimacy, which are the cornerstones of 
the operations of democratic elections, and in view of the anomalies contained in schedule 1 of the 
Electoral Act 1907, the Government be requested to provide funding to enable parties to be adequately 
represented at a Court of Disputed Returns constituted to hear the petition of Gregory David Smith, a 
candidate for the Legislative Council at the last general election, and the respondent, Robin Howard 
Chapple, a candidate for the Legislative Council at the last general election. 

HON PETER FOSS (East Metropolitan) [4.02 pm]:  What I want to say falls into two parts.  I have already 
dealt with the first part in another debate, and I refer members to the debate on either the Electoral Amendment 
Bill or the Electoral Distribution Repeal Bill.  I pointed out the problems with the way in which the Electoral Act 
had been interpreted by the Electoral Commissioner and also pointed out an easy way in which it could be 
amended to put the matter beyond doubt.  I hope that in pointing out how the interpretation was totally against 
the whole theory and idea of proportional and preferential voting, I did not give the impression that there was no 
argument that the Electoral Commissioner got it wrong.  I purposely did not deal with that point because I was 
not speaking on that point; I was speaking on whether an amendment should be moved that would allow that 
point to be put beyond doubt.  It would be quite unfortunate were we to take the view expressed by Hon Jim 
Scott that we were complaining because the rules under which everyone had been elected did not suit us. That is 
wrong.  I must say that Hon Jim Scott’s argument was interesting.  Hon Derrick Tomlinson has often described 
Hon Jim Scott as a watermelon - green on the outside and red on the inside.  He did not mention the pips.  When 
Hon Jim Scott was talking about this matter, he was in pip mode.  One can tell when he is in green mode because 
he has sheaves of paper from which he reads because his knowledge of green comes from newspapers.  One can 
tell when he is in red mode because he mouths off with considerable skill his red, left-wing attitudes.  He knows 
them off by heart and they come to him naturally.  However, the pip mode was interesting, and one which that he 
used when speaking in this debate. 

I will give an analogy of what he said.  Members may remember playing doogs in the playground in primary 
school when someone ran through the group, grabbed all the marbles and disappeared into the distance saying, 
“I’ve got your marbles, nyaah, nyaah, nyaah, nyaah, nyaah.”  In summary, the essence of Hon Jim Scott’s 
argument was, “I’ve got your marbles, nyaah, nyaah, nyaah, nyaah, nyaah.”  It did not matter whether the basis 
upon which he obtained the marbles was appropriate; he had them and it was sour grapes if anybody else did not 
like him taking them.   

I would like to point out to you, Mr President, why I believe Hon Jim Scott’s “nyaah, nyaah, nyaah, nyaah, 
nyaah” argument is not an appropriate one to use. 
Hon N.D. Griffiths:  How do you spell that? 
Hon Simon O’Brien:  N-y-a-h.   

Hon PETER FOSS:  I think it is n-y-a-a-h. 
Ignoring any other justification for his argument, that was the nature of it.  I shall give another analogy of the 
inappropriateness of Hon Jim Scott’s argument.  He said that the result was okay in the past; therefore, it should 
be accepted now.  It was interesting to note when we first spoke to the Electoral Commissioner that he was 
unsure of the mechanism inside the computer program that spilled out the result.  When we read the print-outs, 
the mechanism was not a great deal clearer.  Hon Derrick Tomlinson and I sat through a presentation in which 
the results were shown on the computer screen and then projected onto the wall so that we could see what was 
happening.  It was like watching a magic show.  The officers from the Electoral Commission would mumble a 
few words and - blink - another set of numbers would appear on the screen.  I must confess that the only number 
we looked at was the number of votes that Hon Derrick Tomlinson had. 
Hon Derrick Tomlinson:  I was looking at the number of votes that the Greens (WA) had. 

Hon PETER FOSS:  However, it was gobbledegook; what happened was unclear.  I suggest that Hon Jim Scott 
should try this, presuming he uses automatic teller machines, unless they are globalised.  He should put his card 
into an ATM and ask for $100; $100 will come out and the machine will indicate that his account has been 
debited for $100 and he will think that the system has worked.  He might do that 20 times. 

Hon Derrick Tomlinson:  Not on my account. 

Hon PETER FOSS:  That is true.  If on the twenty-first occasion he put his card into the ATM nothing came out 
and the printed statement told him, “There is nothing in your account, nyaah, nyaah, nyaah, nyaah, nyaah,” he 
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would say, “Hang on, I don’t think that’s correct.  I happen to know that I still have money in there and I 
shouldn’t now be getting a negative balance and the words, ‘Nyaah, nyaah, nyaah, nyaah, nyaah.’  I should be 
getting out another $100.”  At that stage he would query the method by which the machine operated. 

It is interesting to note that the computer program, and the method by which the Electoral Commissioner 
assigned the votes, appeared to give the right result.  We have never had an occasion until now to test the results.  
This often happens with computer programs.  It is not until something is tried for the first time and there is a 
sudden failure in a particular respect that a problem becomes apparent.  That is exactly what happened on this 
occasion.  Even if a mistake existed in the computer program, it would not have been revealed unless a particular 
button was pressed.  As Hon Alan Cadby quite rightly said, it was not easy for an experienced mathematician of 
some years experience to work it out.  I think Hon Alan Cadby, a mathematician of many years standing, would 
say himself that he had trouble determining what it meant.  He sought the advice of a highly experienced 
academic, who is not only a mathematician and statistician, but also a psephologist.  I think a psephologist is a 
person who is interested in polls. 

Hon Norman Moore:  He is interested in electoral systems. 

Hon PETER FOSS:  Yes.  Even he spent considerable time teasing apart the figures to find out what they meant.  
We then approached a lawyer, with whom we spent considerable time trying to work out the meaning of this 
provision in the Electoral Act.  At the very best it can be said that it is ambiguous.  The only description of the 
purpose of the Bill, other than the wording in the Bill, indicates that a totally different result would occur from 
the result we achieved.  When schedule 1 was past through the Parliament it lacked comment.  People thought 
that it did not contain anything.  It was like a little black box.  Legislators must be very careful of that sort of 
situation.  As I said, the devil is often in the detail.  We assumed the legislation would work correctly.  We had 
no reason to believe that it did not operate correctly when a couple of elections were held.  Legislation is put to 
the test only when a question arises.  It was certainly not considered when the Bill was past in Parliament.  I very 
much doubt that most of us would have had the capacity - I certainly do not think I would have had it - to 
calculate in advance the figures necessary to reveal the problems that have been revealed.  

For Hon Jim Scott to accuse the Opposition of not liking the way the rules work is exceedingly simple and away 
from the point.  We really need to know what schedule 1 means.  The matter may very well not have been, as 
Hon Jim Scott said, decided according to the rules; it could have been decided despite the rules.  It has certainly 
been decided against the logic and the theory.  The only way for it to be tested is in the Court of Disputed 
Returns.  

Another point with which we should concern ourselves is that of the Court of Disputed Returns.  Initially the 
Court of Disputed Returns was the Parliament; a separate court did not exist.  The House of Commons first 
referred its task to a separate judicial body, which sat as a Court of Disputed Returns.  That court is not the 
Supreme Court.  Under the Electoral Act it is a Court of Disputed Returns, which happens to be constituted by a 
judge of the Supreme Court.  It is obvious why that system is preferable.  Members may not have missed the 
point that when the Parliament sat as a Court of Disputed Returns the decision making tended to contain slight 
political bias.  We can see why that might not have been an ideal arbitration process.  The idea of a third party 
seems to be a good idea.  

A further matter, namely the cost, now requires us to reconsider how we resolve these disputes.  The issue of 
cost does not apply only to the Court of Disputed Returns.  It is a problem in our society that has attacked the 
validity of justice throughout the western world.  The cost of justice is so enormous that justice is denied nearly 
everybody, except those people who are filthy rich and those who are poor and fit within the guidelines to 
qualify for some form of legal aid.  It is not even enough to be poor these days; one must be poor and fit within 
the guidelines.  If people are in the middle - that is, they have money, but not enough to be able to afford 
litigation - justice is denied them.  That is a real social problem.  It certainly engaged my time as Attorney 
General, and I came up with what I hoped would be a much simpler, cheaper method for resolving many 
disputes.  I hope that legislation is among the legislation that the current Attorney pushes through this 
Parliament, because I would like to see something that assists the ordinary person obtain justice. 

On the other hand, a Court of Disputed Returns is decidedly outside any form of ability of people to test it.  The 
figures show that when one takes into account the day in court and the preparation for it, the average cost is 
approximately $30 000 to $35 000, or possibly more, for each day in court.  One must also take into account the 
possibility of being required to pay other people’s costs, so the sums of money involved are significant indeed.  
There is a remedy.  However, the catch-22 is that people cannot afford it.  We must consider this issue.  I do not 
believe that people should be encouraged to go to the court lightly and contest everything.  Of course, this case is 
probably better than most because the facts are not in dispute; it is the interpretation of the law. 
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There is some mitigation in all of this, because once these matters get to court and are resolved, it is not 
uncommon for the court to order that the State pay all the costs of the dispute anyway.  That tends to be the 
standard order that is made in Courts of Disputed Returns.  Provided it is not a totally frivolous action, that is 
probably the more likely type of order that will be made by the court for the costs.  It is not guaranteed but is 
quite likely, simply because if the action arises out of the way in which matters have been administered, it is 
appropriate that the State bear the costs of it. 

Hon Ken Travers:  On what jurisdictions are you basing that claim? 

Hon PETER FOSS:  Cases in Halsbury and so on that deal with Courts of Disputed Returns - generally English 
cases. 

Hon Ken Travers:  Certainly not in the Western Australian jurisdiction. 

Hon PETER FOSS:  I cannot think of any cases in Western Australia in recent times. 

Hon Ken Travers:  We have not had one for about 10 years. 

Hon PETER FOSS:  I do not remember.  The authorities on this matter show that an order such as that is 
certainly not unusual.  That is also the position in other States of Australia.  It depends to some extent on whether 
the court thinks it is a frivolous or a real action.  It is hard to think of the sorts of actions people could have, but 
someone must have a genuine dispute that looks like it should have been resolved.  That is for obvious reasons, 
of course, because it is never a good thing to have an election and for people to feel that it has been purely the 
cost of justice that has prevented their getting a decision from the court.  There is a public interest in having a 
matter determined and out of the way so that people get the umpire’s ruling on whether there has been a dudding 
during an election. 

We are very lucky in this State.  Look at what is happening in Zimbabwe.  The leader of the opposition there has 
been charged with treason, and observers have been threatened with all forms of violence.  We live in a very 
benign society in comparison with societies such as that.  However, that does not necessarily mean that there are 
not aspects in our society about which we can give greater confidence and reassurance to the public that the 
system we have is a reasonable one. 

It is not unusual, but by no means guaranteed, that in an appropriate case, the State will pay all the costs, simply 
because that will resolve a matter that is in the public interest.  There are enough arguments in this case, but, first 
of all, there are doubts about the process.  I will not repeat it, because I received a very good hearing during the 
debate on the electoral legislation on why I believe the system as it operates, whether it is correct or incorrect, is 
wrong and is so bad in theory that it should be changed. That is a good starting point for why I believe this case 
should be referred to the Court of Disputed Returns.  An interpretation that leads to such an absurd result should 
be looked at.   

It goes further than that.  There are significant problems in the interpretation of schedule 1.  They are concerned 
with whether certain clauses should predominate over other clauses.  In particular, clause 7 of schedule 1 on 
page 245 of the Electoral Act is a critical clause.  It discusses how votes over the quota are distributed.  Votes 
over the quota can occur on a number of occasions.  They can occur after the first vote, when somebody on the 
first vote gets more than the quota, and with subsequent distributions when somebody, either by elimination 
from the bottom or by the passing over of votes from the top, gets more than the quota.  Both situations are 
catered for in clauses 5 and 9 respectively.  The first-tier surplus is dealt with in clause 4, the second-tier surplus 
in clause 5 and the third-tier surplus in clause 9. 

Rather than having to say everything again, clause 7 reapplies the provisions in clause 4(a) and (b).  Clause 4(a) 
states - 

the number of surplus votes of the elected candidate shall be divided by the number of first preference 
votes received by him and the resulting fraction shall be the transfer value; 

Clause 4(b) states - 

the total number of ballot papers of the elected candidate that express the first preference vote for him 
and the next available preference for a particular continuing candidate shall be multiplied by the transfer 
value, the number so obtained (disregarding any fraction) shall be added to the number of first 
preference votes of the continuing candidate and all those ballot papers shall be transferred to the 
continuing candidate,. . .  

It instantly draws a distinction between ballot papers and votes.  All the ballot papers are multiplied by the 
transfer value and the resulting transfer value is transferred to the continuing candidate.  The net result is that the 
number of votes does not change and the person who has voted does not get two votes because, when the transfer 
takes place, his vote is downgraded in proportion.  It is like taking a piece of candy, breaking it up and 
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distributing the pieces to different people.  There is still only one piece for each candidate, but two-thirds is used 
to elect one person and one-third is used to help elect somebody else.  The problem with excluded candidates or 
the second-level transfer candidate vote is how the clause is applied.  We are not dealing with the first preference 
votes.  We are dealing at that stage with what might be sixth, seventh, eighth, twentieth or thirtieth preference 
votes.  If we are to use clause 4(a), and by reference not repeat it, clause 4(a) and (b) have to be adapted in some 
way.  It has to be re-read in a way that makes sense.  Clause 7 tells us how to do that.  It states - 

For the purposes of the application of clause 4(a) and (b) in relation to a transfer under clause 5 or 9 of 
the surplus votes of an elected candidate, each ballot paper of the elected candidate that was obtained by 
him on a transfer under this Schedule shall be treated as if any vote it expressed for the elected 
candidate were a first preference vote, as if the name of any other candidate previously elected or 
excluded had not been on the ballot paper and as if the numbers indicating subsequent preferences had 
been altered accordingly. 

It gives a mechanism for reading another preference on that ballot paper other than the first preference.  This is 
interesting, because it says that to apply it “in relation to a transfer under clause 5 or 9 . . . each ballot paper of 
the elected candidate that was obtained by him on a transfer under this Schedule . . . ” - not his original one, but 
on a transfer.  I will read that again so members do no miss it. 
Hon Derrick Tomlinson:  I did. 
Hon PETER FOSS:  I can see a few blank faces.  I will read it again -  

For the purposes of the application of clause 4(a) and (b) in relation to a transfer under clause 5 or 9 of 
the surplus votes of an elected candidate, each ballot paper of the elected candidate that was obtained by 
him on a transfer under this Schedule -  

Not obtained by him originally in the vote, but obtained by him on a transfer under this schedule.   

shall be treated as if any vote it expressed for the elected candidate were a first preference vote, as if the 
name of any other candidate previously elected or excluded had not been on the ballot paper and as if 
the numbers indicating subsequent preferences had been altered accordingly. 

We are dealing with the votes further down the line, not the first votes received by that person.  We can read 
clause 7 in two ways: as though it were telling us how to apply clause 4(a) and (b), that is, to allow the next 
preference to be read; or the way the commissioner read it, which was to elevate the weight of those votes.  That 
is what the commissioner did.  I do not believe there is anything in clause 7 to permit that.  In fact, other clauses 
actively say it cannot be done.  The commissioner has said, “You read this to say that instead of treating that 
vote, in vote terms, as if it were a reduced vote - it is down to 50 per cent at this stage - you elevate it back up to 
100 per cent.”  He has read clause 7 as if the effect of it increases the value, to get rid of the transfer value that 
that vote already has, and gives it an elevated value.  I do not know where the commissioner gets that from.  
Clause 7 can be read to say how clause 4(a) can be applied to it.  In other words, it can be treated as an 
interpretation clause, not as a substantive clause.  Clause 4(a) and (b) is to be read as if the vote that got it there 
was the first preference vote.  I believe that is all it does.  It is read as if the vote that that person received on a 
transfer is a first preference vote.  It does not say anything there about, “By the way, whilst you’re doing that, lift 
the value of that vote so that it is higher than the other value votes.”  A person might have received no votes 
from 20 ballot papers - I am not speaking merely theoretically; I am referring to Greg Smith.  The One Nation 
candidate would have received approximately 26 ballot papers, which were worth no votes because their transfer 
value was so far down that it was down to no votes.  That candidate might have received another 1 800 ballot 
papers that were worth one each because they had not been in any way reduced.  When it came to transferring 
them, the 26 votes that were worth nothing were put up to the same value as the 1 800 votes that were still worth 
one each.  The whole concept of the transfer value was lost.  Not only does that do violence to the whole concept 
of allowing one vote to be split between people, to give them only one vote, but also it has to be read out of this 
clause 7.  Clause 7 tells us how to interpret clause 4.  It provides an explanation of what is meant by “first 
preference vote”.  It does not say, “And the value shall be increased accordingly.”  Where does it say that?  It 
disregards the second part, which says that it is transferred to the continuing candidate at this transfer value.  It 
certainly makes for a simpler calculation.  

[Quorum formed.] 

Hon PETER FOSS:  Not only does this defy logic and justice, but also it appears to defy the clear meaning of the 
Act.  The reason seems to have been that it leads to a simpler set of calculations, formulae and software 
programs.  Although I have a great deal of sympathy for the Electoral Commissioner in the difficult task he has, 
he is not excused from complying with the Act simply because this is a simpler interpretation.  He should have 
determined, firstly, what appeared to be consistent with the intent of the Act, and secondly, what would have 
maintained the nature of the transfer values of the votes contained in the Act.  Instead, the Electoral 
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Commissioner looked for the simplest way to convert it into a computer program, which is a very poor excuse 
for doing it that way.  The fact that it has been done that way at two previous elections but nobody noticed it is 
hardly a reason for saying “Too bad”.  It is a matter of considerable public concern. 

Not only is the interpretation of clause 7 of the schedule a problem, in that nowhere does it seem to suggest 
getting rid of the transfer value, but other sections in the Act plainly indicate a simple way around it.  The 
commissioner did two things wrong.  Firstly, he changed the value of ballot papers, and I can see no 
authorisation whatsoever in the Act for doing that.  Secondly, he did not pay attention to the section of the Act 
that deals with handling transfers.  I should step back a little here, and explain.  When a transfer takes place from 
one candidate to another, it does not necessarily result in a homogenous group of votes.  I will explain what I 
mean by “homogenous”.  In the election we are talking about, Hon Norman Moore received a quota of a 
homogenous group of first preference votes.  He did not need to have any votes transferred to him; the votes he 
received personally were sufficient to elect him to this Parliament.  

Hon Norman Moore:  Hear, hear! 

Hon PETER FOSS:  Quite rightly so - that is as it should be.  The same thing happened for me and Hon Bruce 
Donaldson.  Certain of the members in this Chamber were elected on the first distribution of votes, without any 
transfers.  It is hard to distinguish between one of those votes and another.  They were all for the one candidate, 
and there is no indication as to which particular votes comprise the surplus to be transferred.  That is where the 
transfer value is derived.  The only way to distinguish between those that are to be transferred and those that are 
not is to transfer the whole lot and give them a transfer value.  As the count proceeds, candidates begin to get 
transfers from eliminated candidates and surpluses, so some of the members elected subsequently do not have a 
homogenous group of votes.   Their votes are made up of several parcels of quite distinct types, and this is 
catered for in schedule 1, clause 9, which states -  

Any continuing candidate who has received a number of votes equal to or greater than the quota on the 
completion of a transfer under clause 8 or 10 of votes of an excluded candidate shall be elected, and, 
unless all the vacancies have been filled, with surplus votes (if any) of the candidate so elected shall be 
transferred in accordance with clause 4(a) and (b), except that, where the candidate so elected is elected 
before all the votes of the excluded candidate had been transferred, the surplus votes (if any) of the 
candidate so elected shall not be transferred until the remaining votes of the excluded candidate have 
been transferred in accordance with clause 8(a) and (b) to continuing candidates.   

An excluded candidate will have a pile of ballot papers and votes that are not homogeneous, and he will have a 
parcel of first preference votes that are his own.  The excluded candidate will receive a parcel of votes from 
another candidate who was eliminated, and he will receive a parcel from another candidate’s surplus votes.  Each 
of those parcels, which are homogeneous themselves, is separately transferred.  The vote count starts from one 
end to be worked through to the conclusion.  As soon the quota is reached, the counting is stopped and the 
remaining parcels of the homogeneous parcels of votes are taken, the candidate who has been elected is ignored 
and the process continues to finish transferring those votes.  In the case of Hon Norman Moore, one vote for him 
at the beginning cannot be distinguished from one vote for him at the end because they are all the same.  
Therefore, all the ballot papers are transferred with the transfer value.   
Clause 9 states that the transfer of non-homogeneous votes from an excluded candidate can be distinguished as a 
separate group and transferred individually.  That issue is specifically dealt with in clause 19, which states -  

For the purposes of this Schedule, a transfer under clause 4, 5 or 9 of all the surplus votes of an elected 
candidate, a transfer in accordance with clause 8(a) of all first preference votes of an excluded candidate 
or a transfer in accordance with clause 8(b) of all the votes of an excluded candidate that were 
transferred to him from a particular candidate each constitutes a separate transfer.   

The net result is that the separate transfers are not continued; they bypass the elected candidate and go off to 
whomever is next in line on that candidate’s ballot paper.  Each separate transfer is separately treated.  However, 
the problem is that the Electoral Commissioner makes that distinction at one end of the count but not at the other.  
He has decided that once a person is elected, each transfer ceases to be treated as a separate transfer and that the 
candidate was elected not on the basis of that transfer but on the basis of all those votes.  He uses as his 
denominator the total ballot papers received by that candidate, not the total ballot papers received on the last 
transfer.  Where is the authority for that?  Clauses 9 and 19 both specifically state that each surplus parcel of 
votes of that particular transfer must be treated separately.  The commissioner’s idea is nice, and I am sure that it 
is a much simpler program for him; however, it leads to a bizarre result that does violence to everything written 
on the subject and appears to be directly against the intent of the Act.  I understand the commissioner’s argument 
and I understand how he has put it.   
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Strangely enough, he uses clause 7 as his justification.  His interpretation of clause 7 does violence to clauses 9 
and 19, yet he persists with his view.  He uses what is no more than an interpretation of how the words “first 
preference” are interpreted to tear up and throw away the concept of transfer value.   
I also draw the attention of members to clause 18, which is an interesting clause.  It states -  

Where a candidate is elected by reason that the number of first preference votes received by him, or the 
aggregate of first preference votes received by him and all other votes obtained by him on transfers 
under this Schedule, is equal to the quota, all the ballot papers expressing those votes shall be set aside 
as finally dealt with.  

One wonders why that clause is in the schedule.  Is it there for that one in a squillion chance that somebody, on 
his transfer, would get the exact quota - not one vote less, which would require another transfer that would take 
him beyond it, nor one vote more, which would also require a transfer?  Was it necessary to include that clause?  
If that situation ever happened, would it be needed anyway?  Is it needed for that rare, almost beyond 
contemplation result in which somebody would receive the exact quota that would not require a redistribution of 
votes?  Why would one think to redistribute them?  That is the suggestion the Electoral Commissioner has made.  
He said that clause 18 was included just in case he needed to know what to do if somebody got the exact number 
of votes.  It is not necessary, because there is nothing in the schedule that says he is to do anything else.  There is 
no point to be resolved.   

The only way clause 18 makes the slightest bit of sense is if one understands it to say that the votes a person 
receives, which are unequivocally used to elect him and which did not straddle the quota, are set aside and not 
dealt with.  Clause 18 would be needed only to resolve the very matter that the Electoral Commissioner has 
ignored.  The only reason the clause would be put in the schedule is to resolve that point.  The Electoral 
Commissioner does not have an answer to that.  The only answer he has been able to give is that the clause is 
provided for that special case.  That is to say that this Parliament is talking nonsense; it has provided for 
something that does not need to be provided for, because there is no suggestion he should do anything else.  It 
might be interesting to ask Hon Alan Cadby or his psephologist friend to work out what chance there would be 
after this enormously complex procedure of a person getting right on the button with the number of votes he 
received.  
Hon Alan Cadby:  It depends on the number of votes.   
Hon PETER FOSS:  I suppose it does.  It is probably a chance of one in whatever the number of votes is.  If the 
quota were 18 000, the person would probably have a one in 36 000 chance.  It is fairly remote.  
Hon Alan Cadby:  I think so.  It is probably less than the chance of winning lotto, and we have not done well in 
that.  
Hon PETER FOSS:  No, we have not done very well in that.  It seems unlikely that the Parliament would spend 
so much time telling us something we did not need to know, rather than try to send a clear message to the 
Electoral Commissioner about what he should do in each election.   
Clause 7 has been interpreted in not only the most extraordinary way, which goes beyond merely providing an 
indication of how to understand the term “first preference”, but also as being a way to increase and disregard the 
values.  Clause 9 has been split in half, principally to fit inside the procrustean bed of this program.  Clause 19 
has been given almost no effect whatsoever.  Clause 18 has been doomed, because it relates to a useless, single 
instant that is not likely to happen.  The events have been compounded.  First, an interpretation has been 
provided that leads to an absurd and undemocratic result.  Second, a method has been favoured that best fits the 
computer program.  Third, a reading of clause 7 has been provided that goes far beyond anything that could be 
justified by the terms of the clause.  Fourth, the clear terms of clauses 9 and 19 of the schedule have been 
ignored.  Fifth, a broad, clear principle provision in clause 18 has been described as sheer nonsense and an 
impossibility.  
It is little wonder that we think that not only did the Electoral Commissioner get it wrong but also he got it badly 
wrong.  We are now told that if Hon Greg Smith wishes to assume his rightful place in this Chamber, he must 
put up $1 million.  I heard Hon Nick Griffiths say, “Put up or shut up.”  I hope that one of these days Hon Nick 
Griffiths is in the same position.  We will see then how he puts up or shuts up.  Not many people in this world 
have the capacity to achieve justice under any circumstances.  However, it is a sad moment when it is a matter of 
public importance that affects this State, and when there is ample precedent to say that an appropriate order for 
costs at the end of the day would be that the State pay anyway, because, whatever one may like to say, it was not 
the fault of Hon Greg Smith that the commissioner decided to interpret the legislation in that way, and it was not 
the commissioner’s fault either.  At best one can say that the legislation is complex and ambiguous. 
Hon Norman Moore:  It was not Hon Robin Chapple’s fault either. 
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Hon PETER FOSS:  It was not, and he should not in any way be left open to the possibility of costs to defend his 
position.  It is one of those areas in which if one wants to put the blame on anybody, one can put it on the State 
of Western Australia and the legislation that was passed in the first instance when unfortunately not too many 
people were paying attention to what it said.  It was a mistake for the officer of the State to apply it in a 
particular way.   

Frankly, there is only one answer.  If democracy is to be appropriately dealt with in this State, in the interests of 
the State this matter should be funded and brought to some form of resolution.  I hope that in the course of that, 
if the courts do not resolve the matter in favour of Hon Greg Smith, which I believe they should, this Parliament 
in the interests of justice and democracy will enact the sorts of amendments that I put up during the course of 
debate on the Electoral Distribution Repeal Bill, so that we end up with a system that does not put candidates at 
risk of extremely expensive cases purely to resolve a matter that should have been resolved by Parliament in 
1987 when the legislation was passed. 

We should also be looking at some better system than the Court of Disputed Returns.  That may be a subject for 
a select committee at some stage.  We could resolve questions of this nature without going back to the old 
system of going before the House and also without the impossibly expensive system of going before a court 
constituted by a Supreme Court judge.   

I enthusiastically support the motion that Hon John Fischer has moved.  It is an excellent motion and very well 
put forward by him.  I am disappointed by the “nyaah, nyaah, nyaah” argument of Hon Jim Scott and the “pay 
your own way” argument of the minister.  I hope the House will support the motion. 

HON JOHN FISCHER (Mining and Pastoral) [4.49 pm]:  In presenting this motion for the consideration of the 
House, my intention is to test the legitimacy and validity of the 1987 legislation.  There is no insinuation that the 
Western Australian Electoral Commission intentionally incorrectly applied this legislation, rather that the 
legislation in its direction is ambiguous and flawed.  After the third schedule, the fact that one candidate’s 
preferences did not follow his voting card in the stipulated manner should be cause enough for the Government 
to fund this case.  Further to this, some votes were counted with considerable more value than others.  Indeed, in 
some instances the value was 1.86 times greater.  This situation must be rectified through the Court of Disputed 
Returns, and by correcting the prevailing legislation.  Failure to correct this anomaly will leave this Parliament 
open to future disputes, and in this regard I ask that members support this motion.   

I will summarise the main points supporting the motion that the Government provide funding for the defence of 
both parties at the Court of Disputed Returns.  There must be equality in our electoral laws, and under the 
confines of the system all citizens must have an equal say in the election of representatives to Parliament.  By 
nature, the proportional voting system that elects members to the Legislative Council is somewhat complex.   
During the last election, the Mining and Pastoral Region saw an unusual inflation in votes at the third schedule.  
This was not a deliberate miscalculation, but a situation that arose for the first time at the third stage of counting 
as a result of an error and a flaw in the legislation.  When votes are passed on from a successful candidate to the 
next level of candidates, they are done so at a reduced rate.  My excess votes were given the value of one, and 
given that 119 of these were derived from Hon Tom Stephens, Hon Norman Moore and Hon Jon Ford, they 
became inflated.  This clearly contravenes the fundamental fairness within our voting system, and it reveals a 
fault within the current legislation.  Our counting system has a profound defect, and it potentially allows the 
voting in of the wrong candidate.  The electorate has the right to expect that candidates are elected on the weight 
of their vote, and not by chance.  If this motion is not supported, we may as well put the names of candidates into 
a hat and draw them out as we would in a raffle.  This anomaly must be addressed in the Court of Disputed 
Returns, and then via amendments to the legislation that will change the method of counting as it now exists, or 
as it is now interpreted.  In the interests of honesty, fairness, and legitimacy, the Government must provide 
funding to both parties so that they can be adequately represented at the Court of Disputed Returns, which is 
constituted to hear the petition of Gregory David Smith, and the respondent, Robin Howard Chapple.  This 
action will send a clear signal that the Government is honest in its intention to introduce a fair electoral system.  I 
request that the House support this motion.   

Question put and a division taken with the following result - 
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Ayes (12) 

Hon George Cash Hon John Fischer Hon Frank Hough Hon Bill Stretch 
Hon Murray Criddle Hon Peter Foss Hon Norman Moore Hon Derrick Tomlinson 
Hon Paddy Embry Hon Ray Halligan Hon Barbara Scott Hon Bruce Donaldson 
(Teller) 

Noes (13) 

Hon Kim Chance Hon Graham Giffard Hon Jim Scott Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Dee Margetts Hon Christine Sharp  
Hon Sue Ellery Hon Louise Pratt Hon Ken Travers  
Hon Adele Farina Hon Ljiljanna Ravlich Hon Giz Watson  

            

Pairs 

 Hon Robyn McSweeney Hon Robin Chapple 
 Hon Alan Cadby Hon Tom Stephens 
 Hon Simon O'Brien Hon Nick Griffiths 
 Hon Barry House Hon Jon Ford 

Question thus negatived. 
 


